
Appea I No. AT006000000042072

BEFORE THE MAHARASHTRA REAL ESTATE
APPELLATE TRIBUNAL, MU M BAI

Appeal No. AT006000000042072
In

Complaint No. CC006000000O57837

1. Mrs. Harshada Mukund Pande
2. Mr. Mukund Madhukar Pande
Both having address at:
204, B Wing, Aakar lounge,
(Kamal Housing Society Scheme 2)
Ram Maruti Road, Panchpakhadi,
Naupada, Thane West- 400 602. Appellants

(Allottees)/
(Original Com plainants)

Versus

M/s. Balaji Construction Company,
a Proprietorship/Partnership firm
Through its proprietor/paft ner,
Shri. Anil Thakurdas Kursija,
Having his office at C/o Kursija Corp,
202, Abhiman ll, Damani Estate,
Near Teen Haath Naka,
Thane 400 602. .., Respondent

(Promoter)/
(Original Respondent)

Adv. Shankar Raheja for Appellants.

Mr. Sunil Dongare Authorised representative for Respondent.

CORAM: SUMANT KOLHE, MEMBER (J)
s. s. SANDHU, MEMBER (A)

16th DECEMBER, 2020.DATE
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Appeal No. AT006000000042072

[PER: SUMANT KOLHE, MEMBER(J)]

This appeal is filed by Complainants against order

dated 14th October, 2019 passed by Adjudicating Officer

MahaRERA in Complaint No, CC006000000057837, whereby

Complainants are allowed to withdraw from the project and

Respondent is directed to pay the refund amount along with

interest.

2. Facts necessary for deciding the Appeal and to

appreciate the controversy in the Appeal that lies in narrow

compass are as under:

Complainants are Allottees. Respondent is

Promoter. In the project launched by Respondent at Bhyander

Pada, District-Thane. Suman Nirbhavane and Chetan

Nirbhavane agreed to purchase flat No, 1003 for a total

consideration of Rs. 30,000,00/- (Thirty Lacs) exclusive of stamp

duty and registration fees. Agreement for sale was executed

and registered between Suman and Chetan Nirbhavane and

Respondent on 21* October, 2014. Complainants agreed to

purchase the said flat from Suman and Chetan Nirbhavane.

Accordingly, agreement for sale was executed and registered

between Suman and Chetan Nirbhavane and Complainants on

6th August, 2015. Total price of Rs. 30,00,000i- Ohirty Lacs) is

paid to Respondent, Possession of the flat was to be given in

the month of December, 20L7. Respondent extended the date

of possession up to May, 2023 while making registration of the

incomplete project under RERA. Respondent failed to give the

possession as per agreed date, Complainants decided to
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withdraw from the project and demanded refund with interest

and compensation from Respondent. Complainants filed the

Complaint under Section 18 of RERA to seek refund with interest

and compensation from Respondent.

3. The learned Adjudicating Officer of MahaRERA

conducted enquiry in the Complaint. Both the parties were

heard. Complaint came to be allowed. Complainants were

allowed to withdraw from the project and Respondent was

directed to pay the refund with interest to the Complainants.

4. Feeling aggrieved by order Complainants have

preferred this Appeal. Complainants have prayed for

compensation and damages as per Section 71 and 72 of RERA

and Section 73 of Indian Contract Act in this Appeal.

5. Heard learned counsel for Complainants. Heard

learned Mr. Sunil Dongare Authorised representative of

Respondent. Respondent also filed written submisslons.

Perused the impugned order.

Following points arise for our determinaUon,

POINTS

r) Whether the impugned order
sustalnable under law?

ii) What order?
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7. Our findings on the above points for the reasons

stated below are as under.

FINDINGS

i) Negative.

ii) Appeal is Allowed and Complaint is

remanded back to MahaRERA.

REASONS

8. Complaint is filed for refund with interest and

compensation as per Section 18 of RERA, Adjudicating Officer

held inquiry and passed the order in the Complaint.

9. Authority established under SecUon 20 and

Adjudicating Officer appointed by Authority under Section 71 of

RERA are discharging the functions of administration of justice

for deciding the disputes under RERA. Time and again, this

Appellate Tribunal has taken a view while deciding the Appeals

that Adjudicating Officer ls appointed under Section 71 for a

limited purpose of adjudicating compensation under Section 12,

14, 18 & 19 considering the factors laid down under Section 72

of RERA. So, jurisdiction conferred on Adjudicating Officer under

Section 71 of RERA is only to decide the compensation under

Section 12,t4,18 and 19 of RERA. Jurisdiction to adjudicate any

other type of disputes relating to registration of the project,

execution of agreement for sale, recovery of refund with interest

on withdrawal from the project, handing over possession,
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formation of Co-operative Housing Society etc. arising out of

provisions of RERA is with the Authority.

10. Following are some of the Appeals in which this

Appellate Tribunal has concluded that Adjudicating Officer is

having jurisdiction to decide the issue of compensation only

under Section t2,14,18 and 19 of RERA.

l) ln Appeal No. ATOO6OOOOOOOOOTSS Manoj Vatovat

V/s, Sea Princess Realty & Ors, decided on 14th February

20t9,

"That Adjudicating Officer who is retired District ludge

is entrusted with the jurisdiction to decide the point of
dispute of compensation between Promoter and Allottee

under Section 71 read with Section 72 of RERA and the

Authority including Chairperson & Members are having

jurisdiction over all other types of dtsputes between

Promoter and Allottee as per provisions of RERA."

2) Sanvo Resorts Pvt. Ltd. V/s. RanveerSharma & Anr.
Appeal No, ATOO6000OOOO70757 decided on 19h July,
2019

"Full Bench of this Tribunal has held that only the claim

of compensation/interest i.e. being sought as

compensation is to be adjudicated by Adjudicating

Officer".

3) Pankaj Agarwal V/s, Real Gem Buildtech, Appeal No,

AT006000000052542 decided on 19h September,212?
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In the above Appeal, this Tribunal has again concluded that

Adjudicating Officer is having jurisdiction to adjudicate only the

compensation under Sections 12, 14, 18 and 19 of RERA, as

envisaged under Section 7l read with Section 72 of RERA.

11. We are guided by the principles laid down in

following case law on the point of jurisdiction.

(1) 2075 Supreme Court Cases online Kerala
790575.K, Pandit Vs Shrikrishna Swami Devaswom

'A Decree passed by the court having inherent lack
ofjurisdiction over the subject matter is nullity and
incapable not only of execution but also producing
any legal result"

(2) Harshad Chimanlal Modi Vs DLF Universal Ltd.
(2OOs) 7 SCC 797:

"Jurisdiction of court may be classified into three
categories:
(i) Territorialor localjurisdiction.
(i0 Pecuniaryjurisdiction.
(iii) lurisdiction over subject matter

"Objection to Territorial and pecuniary
jurisdiction has to be taken at earliest possible
opportunity and in any case on or before
settlement of issues. Such objection if not taken
at earliest, cannot be allowed to be taken at
subsequent stage."

"Jurisdlction as to subject matter is totally
distinct and stands on a different footing where a
court has no jurisdiction over the subject matter
by reason of any limitation imposed by statute.
Charter or commission, it cannot take up the cause
or maffer An order passed by a court having no
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jurisdiction is nullit1t"

(3) Sneh Lata GoelVs. Pushpalata & Others
Supreme Court CivilAppeal No. 116 of 2019.

"competence of the court to try a case goes to the
very root of the jurisdiction and where it is
lacking, it is a case of inherent lack of
jurisdiction."

(4) t997 (1) Mah.L.J. page 37 A.S. Jhunjhunwala
Vs. Tayebhai Mohammedbhai Bagasapwalla.
Bombay High Couft.

"When order is without jurisdiction or is void ab-
initio voiQ it is not binding on the parties. Breach
of such order does not amount to Contempt.'

L2. It is well settled law that any order passed

without jurisdiction over subject matter or order passed by a

forum lacking inherent jurisdiction is nullity and ab initio void.

Order challenged in this appeal pertains to refund with interest

and is passed by Adjudicating Officer who is having no

jurisdiction over the subject matter of the dispute as

consistently held by this Tribunal in several cases mentioned

above.

13. In view of above discussion, impugned order

passed by Adjudicating Officer is not sustainable as per law and

the same therefore deserves to be set-aside. Consequently, it

is appropriate to remand the matter to the Authority for allotting

the same to such adjudicating mechanism established under

RERA. So, I answered point Nos. 1 & 2 accordingly,
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We pass the following order.

ORDER

Appeal No. 4T006000000042072 is

allowed.

Impugned order dated 14th October, 2019

passed by Adjudicating Officer in

complaint No. cc006000000057837 is

set-aside.

Complaint No, CC006000000057837 is

remanded back to the Authority to be

decided afresh. All contentions of the

parties are kept open.

Parties to appear before the Authority on

07.01.2021. The Authority to expedite

and decide the matter finally in a time

bound manner preferably within 3 months

from the date of first appearance of the

parties.

Parties to bear their own costs.

Copy of this order be sent to the Authority

and respective parties as per provisions of

Section 44(4) of RERA.

(s. s. sAN

triL

v)

vi)
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